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UNITED STATES OF AMERICA
FEDERAL ENERGY REGULATORY COMMISSION

Before Commissoners. Pat Wood, 111, Chairman;
William L. Massey, and Nora Mead Brownell.

Investigation of Certain Enron-Affiliated QFs Docket Nos. EL03-117-000
Cogen Technologies Linden Venture, L.P. QF90-65-008
Camden Cogen L.P. QF90-87-008

Cogen Technologies NJ Venture QF86-972-006
Investigation of Certain Enron-Affiliated QFs Docket Nos. EL03-47-000
Saguaro Power Company QF90-203-004
Las Vegas Cogeneration Limited Partnership QF89-251-008

ORDER INITIATING INVESTIGATION, ESTABLISHING HEARING PROCEDURES,
AND CONSOLIDATING DOCKETS

(Issued May 2, 2003)

1. In this order we initiate an investigation into Enron Corporation (Enron) and its
ownership of three cogeneration facilities! Each of the facilities was or is affiliated with
Enron. Each submitted an gpplication for certification as a Qudifying Facility (QF) under
the Public Utility Regulatory Policies Act of 1978 (PURPA) and has since then sdif-
recertified asa QF. Each later sdlf-recertified asa QF. It has come to the attention of the
Commission that Enron appears to have improperly retained QF benefits for these
fadilities, following Enron's merger with Portland Generd Corporation (Portland Generd).
The Commission has previoudy set for hearing the QF status of other Enron generating

The three facilities are: Cogen Technologies Linden Venture, L.P., Camden Cogen
L.P., and Cogen Technologies NJ Venture.
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facilities® Moreover, the Commission also has been reviewing its QF files to determine
whether other facilities, cdaming QF status, do not meet the criteriafor QF datus. Inthis
order, we are setting for hearing the issue of whether these three cogeneration facilities, in
fact, satisfied the statutory and regulatory requirements for QF status, and are consolidating
this proceeding with the ongoing proceeding in Docket

No. EL03-47-000, et a.

2. In addition, as part of thisinvestigation, we are setting for hearing whether any other
Enron-affiliated QFs have violated the ownership criteriafor QF status following Enron's
merger with Portland Generd. In this regard, we will require Enron to file with the
Commission and to provide Commisson Trid Staff and the parties in these consolidated
proceedings alist of dl QFsinwhich it, or any affiliate, has held any ownership interest
following its merger with Portland Generd.

3. This order benefits customers by assuring that generating facilities disclose dl
relevant information in seeking the benefits of QF status before the Commission.

Background
Statutory and Regulatory Background

4, PURPA was designed to lessen the country's dependence on foreign oil. Congress
believed that increased use of non-utility energy resources would reduce the demand for
traditiona fossl fuds. See FERC v. Mississppi, 456 U.S. 742, 750-51 (1982) (citing
legidative history of PURPA). In passng PURPA, Congress identified two mgor

obstacles that had served in the past to tifle non-utility powerplant development: (1) the
reluctance of traditiond eectric utilities to purchase power from and sell power to non-
traditiond utilities;, and (2) the substantid burdens of pervasive federal and state regulation.
Congress in PURPA sought to remove these obstacles.

5. Asdirected by Congressin Section 210(a) of PURPA, 16 U.S.C. § 824a-3(a)
(2000), the Commission prescribed regulations designed to encourage the development of
cogeneration and small power production. Asdirected by Congress, the Commission's
regulations required eectric utilities to purchase dectricity from and sdll ectricity to

QFs. The Commission further required that eectric utilities purchase eectric energy from

2 nvestigation of Certain Enron-Affiliated QFs, 102 FERC 1 61,199 (2002);
Investigation of Certain Enron-Affiliated QFs, 101 FERC § 61,076 (2002); Southern
Cdifornia Edison Company v. Enron Generating Facilities, et d., 101 FERC 1 61,313
(2002) (SoCal Edison).
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QFs and that they do so at "avoided cost” rates. 18 C.F.R. 88 292.303-292.304 (2002). The
Commission dso removed certain sate and federa regulation that QFs would otherwise be
subject to, by granting QFs exemptions from most such regulation. 18 C.F.R. 88 292.601-
292.602 (2002).

6. In Subpart B of the Commission's PURPA regulations, the Commisson st forth
criteriaand procedures for becoming aQF. 18 C.F.R. 88 292.201-292.211 (2002).

7. One of the criteriafor being a QF relates to ownership of the QF. Sections
3(17)(C)(ii) and (18)(B)(ii) of the Federal Power Act (FPA), 16 U.S.C. 88 796(17)(C)(ii)
and (18)(B)(ii) (2000), provide that a QF must be:

owned by a person not primarily engaged in the generation or sale of ectric
power (other than eectric power solely from cogeneration facilities or small
power production facilities).

The Commission's regulation implementing this Statutory requirement states that:

(8 Gengd Rule. A cogeneration facility or smal power production facility
may not be owned by a person primarily engaged in the generation or sde of
electric power (other than eectric power solely from cogeneration facilities
or samdl power production facilities).

(b) Ownership test. For purposes of this section, a cogeneration or small
power production facility shall be considered to be owned by a person
primarily engaged in the generation or sde of eectric power, if more than 50
percent of the equity interest in the facility is held by an eectric utility or
utilities, or by an dectric utility holding company, or companies, or any
combination thereof. If awholly or partidly owned subsidiary of an ectric
utility or dectric utility holding company has an ownership interest of a
facility, the subsdiary’s ownership interest shdl be considered as ownership
by an dectric utility or eectric utility holding company.

18 C.F.R. §8 292.206 (a) and (b) (2002).3

3*The Commission has aso provided for exemptions from the ownership criteriafor
QF status. Under 18 C.F.R. § 292.206(c) (1) and (2) (2002), a company is not considered
an "dectric utility” for ownership purposesif it isa subsidiary of an dectric utility holding
company exempt from PUHCA by arule or order issued by the Securities and Exchange
(continued...)
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8. The Commission has summarized how it applies Sections (a) and (b) of its
ownership requirements for QF status thus:

The Commission's regulation thus equates "ownership interest™ with "equity
interest,” but does not define the term "equiity interest.” This definitiona
issue has been most problematic in cases involving partnerships as opposed
to corporations. Thisis because the stated percentage of partnership
interests in partnership agreements does not dways correspond with specific
provisonsin the partnership agreements concerning control of and/or
divison of benefits from the partnership assets. The Commission has
therefore looked to the entitlement to profits, losses, and surplus after return
of initid capita contribution, as well as the share of control of the venture,

to hdp it in determining whether the divison of equity interetsin a

3(...continued)
Commission (SEC) under Sections 3(a)(3) or (5) of PUHCA, 15 U.S.C. 88 79¢c(a)(3) or
(5), or has been declared not to be an "dectric utility” by rule or order of the SEC pursuant
to Section 2(8)(3)(A) of PUHCA, 15 U.S.C. § 79b(a)(3)(A).

The Commission, citing Section 3(c) of PUHCA, 15 U.S.C. 8§ 79¢(c), which states:

[t]hefiling of an gpplication in good faith [for a PUHCA
exemption] . .. shal exempt the gpplicant from any obligation,
duty or liability imposed [by PUHCA] upon the gpplicant asa
holding company until the [SEC] has acted upon such
gpplication [emphasis added]

has gpplied its exemption on ownership criteria so that an entity which hasfiled an
gpplication for aPUHCA exemption with the SEC is not consdered an "dectric utility”
pending an SEC decison. See Doswdl Limited Partnership and Diamond Energy, Inc., 56
FERC 161,170 at 61,590 (1991) (Daswdll).

On April 12, 2000 Enron filed an application with the SEC requesting an order
finding that Enron is exempt from dl provisons of PUHCA excepting one. On
February 6, 2003, an SEC adminidrative law judge issued an Initia Decision denying
Enron's gpplication for an exemption pursuant to Sections 3(a)(1), 3(a)(3) and
Section 3(8)(5). The SEC adminidrative law judge did not rule on whether the filing had
been made in good faith, however. See Initid Decison Release No. 222, Adminidrative
Proceeding File No. 3-10909, review pending.
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partnership complies with the statutory and regulatory ownership
requirements for QF status[*]

9. The Commission’s regulations provide that a facility that meets the criteriafor QF
datusisaQF. See 18 C.F.R. § 292.207(a)(2)(I) (2002).

10.  Theowner of afacility seeking QF status may either “sdf-certify” (under Section
292.207(8)(2)(ii) of the Commission's regulations) or seek Commission certification

(under Section 292.207(b) of the Commission'sregulations). In either case afacility must
meet both the ownership criteriafor QF status, and technica criteriafor QF status.

18 C.F.R. 88 292.203(a), (b) (2002). The ownership criteriafor QF status, which are the
criteriarelevant here, are found in Sections 3(17) and 3(18) of the Federad Power Act and
Section 292.206 of the Commission's regulations, and are quoted above.

11.  Whenanatice of sef-certification isfiled by an owner of afacility with the
Commission, the notice is not published in the Federd Regidter, see 18 C.F.R. §
292.207(a)(1)(iv) (2002), and the Commission takes no forma action; that is, the
Commission does not issue an order granting or denying QF status. A notice of sdlf-
certification is Smply anatice by the owner of the facility thet it believesthat it satisfies
the requirements for QF datus. If apurchasing utility or someone e se wishes to chdlenge
adf-certified facility’s QF status, it may do so in the context of a petition for declaratory
order.

12.  Sdf-certification was the encouraged means of obtaining QF status when the
Commission's QF regulations were initidly promulgated. Commission certification was,
and dill is, labeled the "optiond procedure.” See 18 C.F.R. § 292.207(b) (2002). The
Commission encouraged sdlf-certification in the belief that QFs and purchasing utilities
needed to talk to arrange interconnection to accomplish sdles and could resolve al issues
at that time.

13. It has come to the Commission's attention that some facilities may have, at times,
used the self-certification procedures to avoid a thorough examination of whether afacility
satisfies the criteriafor QF status.®  (Commission Staff has therefore been reviewing its
QF files. Among other things, Staff islooking to determine whether notices of sdlf-
certification describe afacility that meets QF criteria)

“Indeck North American Power Fund, L.P., 85 FERC {61,239 at 62,001-02
(1998)(footnote omitted), order noting withdrawal of reh'g and denying motion to vacate,
86 FERC 61,123 (1999).

SSee supranote 1.
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Certification and Recertification of the Enron-affiliated Facilities

14. In prior ordersinitiating investigations into Enron-affiliated facilities, we have st
for hearing dlegations that: (1) Enron used various partnerships to conceal Enron's control
of, and/or more than a 50% ownership interest in, certain facilities daming QF statusin a
period following its merger with Portland Generd 6 and (2) Enron retained control of,
and/or more than a 50% ownership interest in, certain QFs, while improperly claming it
complied with the ownership criteriafor QF status based on its having made filings with the
SEC for exemptions from Sections 3(a)(3) and 3(a)(5) of PUHCA.’

15. On February 4, 1999, notices of self-recertification were filed by Cogen
Technologies Linden, L.P. (in Docket No. QF90-65-003), Camden Cogen, L..P. (in Docket
No. QF90-87-004) and in Cogen Technologies NJ Venture (Docket No. QF86-972-003).
Each of the facilities filed additiona notices of sdlf-recertification again on January 14,

2000 and April 11, 2001. The February 4, 1999 notices as well as the

January 14, 2000 notices describe ownership structures under which Enron affiliates

gppear to have more than 50% ownership interests in and/or control of the facilities

claming QF datus. The notices of sdf-recertification dso do not explicitly explain the

bass on which the clams that the facilities meet the ownership criteriafor QF satus are
based.

Discussion

16.  Asdescribed above, it gppears that Enron affiliates may own and/or control or may
have owned and/or may have controlled Cogen Technologies Linden Venture, L.P., Camden
Cogen L.P., and Cogen Technologies NJ Venture. If true, notwithstanding the
representations made in their notices for self-recertification as QFs, Cogen Technologies
Linden Venture, L.P., Camden Cogen L.P., and Cogen Technologies NJ Venture may not
have been QFs. We, therefore, will ingtitute a proceeding, pursuant to 18 C.F.R.

§ 292.207(d)(1) (2002), to determine whether Cogen Technologies Linden Venture, L.P.,
Camden Cogen L..P., and Cogen Technologies NJ Venture fail to meet and/or failed to meet
the QF ownership criteriaas aresult of their associations with Enron, its affiliates, and

their employees.

9 nvestigation of Certain Enron-Affiliated QFs, 101 FERC | 61,076 (2002).

"soCal Edison, 101 FERC 61,313 (2002) (the reliance on the PUHCA exemption
filings as abags for stisfying the ownership criteria for QF status was dleged to be
improper because the PUHCA exemption filings were not made "in good faith™).
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17.  Withthis order, the Commission is setting for hearing, for the fourth time, whether
Enron-affiliated QFs have dlamed QF datus for facilities that do not satisfy the ownership
criteriafor QF status because of the ownership interests of Enron affiliatesin those
facilities. Asareault, we believe that it is necessary to review dl ownership interests by
Enron or Enron &filiatesin any facility daming QF status to assure that those facilities
satisfy the Commission's ownership criteriafor QF status. We will therefore order Enron
to file in these proceedings and to serve on Commission Trid Staff and dl partiesin these
proceedings, aligt of al QFsinwhich Enron or any Enron affiliate, or their employees,
holds any ownership interest and/or control over, or has held any ownership interest and/or
control over a any time from the date of Enron's merger with Portland General. Theligt
should identify the percentage of ownership of each owner and its upstream effiliates, and
thisinformation should dso be reflected in corporate organizationa charts. We will dso
et for hearing the issue of whether any facility on that list, which, following submission of
thet lig, isclamed by Commisson Trid Staff or any party to these proceedings to have
failed to meet the ownership criteriafor QF datus, hasfaled to meet a any timethe
ownership criteriafor QF status.

18.  The Commission in the past has revoked some of the benefits of QF status in cases
involving afalure to comply fully with the requirements for QF status. In those cases,
where the failure to comply was not willful, the Commission revoked the QF's exemption
from Section 205 of the FPA and determined that the QF was not entitled to charge QF
avoided cogt rates during the period it had failed to comply with the requirements for QF
dtatus, redetermined the applicable rates, and ordered refunds for the period of non-
compliance with the requirements for QF status. See L G& E-Westmoreland Southampton,
76 FERC /61,116 (1996), order granting darification and denying reh'g, 83 FERC
161,132 (1998); New Charleston Power 1, L.P., 76 FERC 161,282 (1996), order denying
reh'g and ordering settlement judge proceedings, 83 FERC 61,281, order denying reh'gin
part and granting reh'g in part, 84 FERC /61,286 (1998). Those orders |eft open the
possibility of agreater revocation of QF benefits (e.q., revocation of a QF's exemption
from other sections of the Federal Power Act, see 18 C.F.R. § 292.601 (2002), and
revocation of a QF's exemption from PUHCA and certain state law and regulation, see 18
C.F.R. 8 292.602 (2002)), as well as a permanent revocation of QF benefitsin more
Serious cases.

19.  Atthistime we are sdtting for hearing whether Cogen Technologies Linden
Venture, L.P., Camden Cogen L.P., and Cogen Technologies NJ Venture (and any other
facility clamed by Trid Staff or aparty to have failed to stisfy the ownership criteriafor
QF gatus) have actudly satisfied the Commission's ownership requirements for QF status.
If following review of the Initid Decison resulting from the hearing ordered herein, we
find that Cogen Technologies Linden Venture, L.P., Camden Cogen L.P., and Cogen
Technologies NJ Venture (or any other facility clamed by Trid Staff or a party to have
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failed to satify the ownership criteriafor QF status) have failed to conform with the
Commission's ownership criteriafor QF status, we will then establish the gppropriate
remedies.

20.  Wefind that common questions of law and fact may be presented in Docket Nos.
EL 03-47-000, QF90-203-004, and QF89-251-008 and in Docket Nos. EL 03-117-000,
QF90-65-008, QF90-87-008 and QF86-972-006. As aresult, we shall consolidate those
dockets for purposes of hearing and decision.

The Commission orders:

(A) Pursuant to 18 C.F.R. § 292.207(d)(1) (2002), a public hearing, to be
conducted pursuant to Subpart E of the Commission's Rules of Practice and Procedure,
18 C.F.R. 88 385.501 &t seqg. (2002), shall be held in Docket Nos. EL03-117-000,
QF90-65-008, QF90-87-008 and QF86-972-006 concerning the matters discussed in the
body of this order.

(B) The Secretary shdl promptly publish a notice of the Commisson'sinitiation of
the proceeding in Docket Nos. EL 03-117-000, QF90-65-008, QF90-87-008 and
QF86-972-006 in the Federad Regigter; the notice shall include atime within which to
seek intervention in this proceeding.

(C) The proceeding ingtituted in Docket Nos. EL 03-117-000, QF90-65-008,
QF90-87-008 and QF86-972-006 is hereby consolidated for purposes of hearing and
decision with the ongoing proceeding in Docket Nos. EL03-47-000, QF90-203-004, and
QF89-251-008.

(D) The presding adminigtrative law judge designated in Docket Nos. EL03-47-
000, QF90-203-004, and QF89-251-008 shall determine the procedures best suited to
accommodate consolidation of these proceedings.

(E) Enronishereby ordered to file in these proceedings aligt of dl facilities
claming QF gatus, or which ever damed QF status, in which Enron or any Enron ffiliate
holds any ownership interest, or has held any ownership interest a any time from the date
of Enron's merger with Portland Generd. The list should identify the percentage of
ownership of each owner and its upstream affiliates, and thisinformation should aso be
reflected in corporate organizationa charts. Enron shdl serve copies of thislist on
Commission Trid Staff aswell asdl partiesin these consolidated proceedings.

By the Commission.



Docket No. EL03-117-000, et al.

(SEAL)

Magdie R. Sdas,
Secretary.



